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In considering the nexus between law, religion, and settler colonialism I consider a case in which an 
Indigenous freedom of religion claim under section 2(a) of the Canadian Charter of Rights and Freedoms 
was ruled by the majority of Supreme Court of Canada as not being a valid freedom of religion claim. In 
examining this decision, I will construct an analytical framework by which I will examine the decision in a 
way that considers the legal system in which it occurs, that legal system’s culture, and the relevance of 
land in this case. Using this analytical framework, I will tease out why the Ktunaxa decision occurred in 
the way that it did, drawing on the discourse of both the majority and concurring arguments. I argue that 
the Court restricting what may validly be claimed as an infringement on the Charter’s guarantee to 
freedom of religion is an example of continuing settler colonialism that occurs within a political culture 
that, superficially, places great emphasis on reconciliation with the Indigenous peoples that reside within 
its political-geographical confines. 
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8QLYHUVLW\RI$OEHUWD
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$EVWUDFW,QFRQVLGHULQJWKHQH[XVEHWZHHQODZUHOLJLRQDQGVHWWOHU
FRORQLDOLVP ,FRQVLGHUHG DFDVHLQZKLFKDQ,QGLJHQRXVIUHHGRPRI
UHOLJLRQFODLPXQGHUVHFWLRQDRIWKH&DQDGLDQ&KDUWHURI5LJKWV
DQG)UHHGRPV ZDVUXOHGE\WKHPDMRULW\RI6XSUHPH&RXUWRI&DQDGD
DV QRW EHLQJ D YDOLG IUHHGRP RI UHOLJLRQ FODLP ,Q H[DPLQLQJ WKLV
GHFLVLRQ , FRQVWUXFWHG DQ DQDO\WLFDO IUDPHZRUN WKURXJK ZKLFK ,
H[DPLQHG WKHGHFLVLRQLQDZD\WKDWFRQVLGHUHG WKHOHJDOV\VWHPLQ
ZKLFK LWRFFXUUHG WKDW OHJDOV\VWHP¶VFXOWXUH DQG WKHUHOHYDQFHRI
ODQGLQWKLVFDVH8VLQJWKLVDQDO\WLFDOIUDPHZRUN,WHDVHG RXWZK\
WKH.WXQD[D GHFLVLRQRFFXUUHGLQWKHZD\WKDWLWGLGGUDZLQJRQWKH
GLVFRXUVHRI ERWK WKHPDMRULW\ DQG FRQFXUULQJ DUJXPHQWV , DUJXHG
WKDW WKH6XSUHPH&RXUW RI&DQDGD UHVWULFWLQJZKDWPD\YDOLGO\EH
FODLPHGDVDQLQIULQJHPHQWRQWKH&KDUWHU¶VJXDUDQWHHWRIUHHGRPRI
UHOLJLRQZDVDQH[DPSOHRIFRQWLQXLQJVHWWOHUFRORQLDOLVPWKDWRFFXUV
ZLWKLQDSROLWLFDOFXOWXUHWKDWVXSHUILFLDOO\SODFHG JUHDWHPSKDVLVRQ
UHFRQFLOLDWLRQ ZLWK WKH ,QGLJHQRXV SHRSOHV WKDW UHVLGHG ZLWKLQ LWV
SROLWLFDOJHRJUDSKLFDOFRQILQHV
.H\ZRUGVUHOLJLRXVIUHHGRP,QGLJHQRXVSHRSOH.WXQD[DY%ULWLVK
&ROXPELDODQGOHJDOFXOWXUH&DQDGD

,QWURGXFWLRQ
%\FRQVLGHULQJWKHQH[XVEHWZHHQODZUHOLJLRQDQGVHWWOHU
FRORQLDOLVPWKLVSDSHUHPEDUNHG RQDQDQDO\VLVRI.WXQD[D1DWLRQY
%ULWLVK&ROXPELD)RUHVWV/DQGVDQG1DWXUDO5HVRXUFH2SHUDWLRQV
KHUHDIWHU³.WXQD[D´.WXQD[D ZDVDFDVHEURXJKWRQE\,QGLJHQRXV
SHRSOHVFRQWHVWLQJD IUHHGRPRIUHOLJLRQFODLPXQGHUVHFWLRQDRI
WKH&DQDGLDQ &KDUWHURI5LJKWVDQG)UHHGRPV7KLVFODLPKRZHYHU
ZDV UXOHG E\ WKHPDMRULW\ LQ WKH 6XSUHPH&RXUW RI&DQDGD DV QRW
LQIULQJLQJRQWKH.WXQD[D1DWLRQ¶VIUHHGRPRIUHOLJLRQ ,QH[DPLQLQJ
WKLV 6XSUHPH &RXUW GHFLVLRQ WKH PRWLYDWLRQV RI WKLV SDSHU ZHUH
WZRIROG7KHILUVWZDVWRFRQVWUXFWDQDQDO\WLFDOIUDPHZRUNWKURXJK
ZKLFK,H[DPLQHG .WXQD[D LQDZD\WKDWFRQVLGHUHG WKHOHJDOV\VWHP
LQZKLFKLWRFFXUUHGWKDWOHJDOV\VWHP¶VFXOWXUHDQGWKHUHOHYDQFHRI
ODQGLQWKLVFDVH6HFRQGXVLQJWKLVDQDO\WLFDOIUDPHZRUN,WHDVHG RXW
ZK\ WKH.WXQD[D GHFLVLRQRFFXUUHGLQWKHZD\WKDWLWGLGGUDZLQJRQ
WKHGLVFRXUVHRIERWKWKHPDMRULW\DQGFRQFXUULQJDUJXPHQWV,QGRLQJ
VR,DUJXHG WKDWWKH6XSUHPH&RXUW¶VGHFLVLRQRIZKDWPD\YDOLGO\
EHFODLPHGDVDQLQIULQJHPHQWRQWKH&KDUWHU¶V JXDUDQWHHWRIUHHGRP
RI UHOLJLRQ UHIOHFWHG D OHJDO V\VWHP WKDW GLYLGHV VXIIHULQJ LQWR WKDW
ZKLFKZDV VRFLDOO\DFFHSWDEOHDQGWKDWZKLFKZDV QRWDSURFHVVWKDW
UHIOHFWHG GRPLQDQWVRFLDODQGOHJDOFXOWXUDOEHOLHIVDQGYDOXHV,QOLJKW
RIWKLV,DOVRDUJXHG WKDWWKHH[SDQVLYHDSSURDFKWDNHQE\WKH&RXUW
WRIUHHGRPRIUHOLJLRQLQ$PVHOHPY6\QGLFDW1RUWKFUHVW VKRXOGQRW
EH UHVWUDLQHG 7KHVH ZHUH UHOHYDQW FRQFOXVLRQV IRU D PXOWLWXGH RI
UHDVRQV %H\RQG H[SRVLQJ KRZ WKH PDFKLQDWLRQV RI WKH &DQDGLDQ
OHJDOV\VWHPSURGXFHGWKLVGHFLVLRQLWDOVRVSRNH PRUHEURDGO\DERXW

&DQDGLDQSROLWLFDOFXOWXUH7KRXJK,GLG QRWGLVFXVVWKLVLQGHWDLOLQ
WKLV SDSHU WKLV FDVH SURYLGHG DQ H[DPSOH RI FRQWLQXLQJ VHWWOHU
FRORQLDOLVPWKDWRFFXUUHG ZLWKLQDSROLWLFDOFXOWXUHWKDWVXSHUILFLDOO\
SODFHG JUHDWHPSKDVLVRQUHFRQFLOLDWLRQZLWKWKH,QGLJHQRXVSHRSOHV
WKDWUHVLGHZLWKLQLWVJHRSROLWLFDOFRQILQHV
.WXQD[DY%ULWLVK&ROXPELD$&DVH%ULHI
'XH WR OHQJWK\ KLVWRU\ RI .WXQD[D , KDYH QRW UHFRXQWHG
HYHU\GHWDLORIWKHFDVHEXWUDWKHUSURYLGHGDQRYHUYLHZRIWKHNH\
FRPSRQHQWV $FFRUGLQJ WR WKH 6XSUHPH &RXUW WKH EDVLF LVVXHV
UHJDUGLQJ WKH FDVH DW SDUDJUDSK  DUH DV IROORZV  GLG %ULWLVK
&ROXPELD¶V0LQLVWHURI)RUHVWV¶GHFLVLRQWRDOORZWKH-XPER9DOOH\
6NL +LOO GHYHORSPHQW LQIULQJH XSRQ WKH .WXQD[D¶V VHFWLRQ D
IUHHGRP RI UHOLJLRQ DQG FRQVFLHQFH" DQG  GLG WKH 0LQLVWHU¶V
FRQVXOWDWLRQZLWKWKH.WXQD[DPHHWWKHUHTXLUHPHQWVRIVRIWKH
&RQVWLWXWLRQ$FW"
7KHGHFLVLRQRIWKHPDMRULW\DWSDUDJUDSKIRXQGWKDWWKH
.WXQD[D¶VFODLPGLGQRWIDOOZLWKLQWKHVFRSHRIVHFWLRQDRIWKH
&KDUWHU )XUWKHU DW SDUDJUDSK  WKH &RXUW IRXQG WKDW WKH
0LQLVWHU¶V FRQVXOWDWLRQ HIIRUWV ZLWK WKH .WXQD[D ZHUH QRW
XQUHDVRQDEOH7KHPLQRULW\OHGE\0U-XVWLFH0ROGDYHUFRQFXUUHG
LQSDUWZLWKWKHPDMRULW\EXWIRXQGWKDWWKH.WXQD[DGLGKDYHDYDOLG
IUHHGRPRIUHOLJLRQFODLPXQGHUVHFWLRQDRIWKH&KDUWHUEXWWKDW
 6HFWLRQVWDWHVWKDW³>W@KHH[LVWLQJDERULJLQDODQGWUHDW\ULJKWVRIWKHDERULJLQDO
SHRSOHVRI&DQDGDDUHKHUHE\UHFRJQL]HGDQGDIILUPHG´

WKLV FODLP ZDV MXVWLILDEO\ LQIULQJHG XSRQ XQGHU VHFWLRQ  RI WKH
&KDUWHUZKLFKDOORZHG IRULQIULQJHPHQWVRIULJKWVDQGIUHHGRPVLQ
VXFKDZD\WKDWZDVMXVWLILDEOHLQDIUHHDQGGHPRFUDWLFVRFLHW\
&RQVWUXFWLQJD7KHRUHWLFDO)UDPHZRUN
%HIRUH FRQVLGHULQJ .WXQD[D LWVHOI , KDYH ODLG RXW WKH
DQDO\WLFPHDQVWKURXJK ZKLFKWKHFDVHZDVDQDO\]HG ,DFFRPSOLVKHG
WKLVE\FRQGXFWLQJDUHYLHZRIUHOHYDQWOLWHUDWXUHRQWKHOHJDOV\VWHP
LWVHOIWKHDFWRI³ODZGRLQJ´DQGWKHLPSRUWDQFHRIODQGLQWKLVFDVH
,QGRLQJVR,FUHDWHG DPHDQVE\ZKLFKWRDQDO\]HWKH&RXUW¶VKROGLQJ
DQG UDWLR LQ .WXQD[D DQG H[DPLQH WKH LPSOLFDWLRQV RI KRZ WKH
GHFLVLRQZDVUHDVRQHG7KLVZDV QRWIRUWKHSXUSRVHRIGHWHUPLQLQJ
ZKDWLVWKHULJKW RUZURQJ ZD\WRFRQGXFWDQDQDO\VLVLQWKLVFDVHEXW
UDWKHUWRWHDVHRXWZK\WKHUXOLQJRFFXUUHGDVLWGLG
7RGHWHUPLQHWKH FRXUW¶VUHDVRQLQJ,VHOHFWHGWKHIROORZLQJ
DFDGHPLFVRXUFHVIURPWKHOLWHUDWXUHZKLFK,EULHIO\SUHIDFHKHUH,Q
P\UHYLHZRIWKHOLWHUDWXUH ,WRRN DWRSGRZQDSSURDFKEHJLQQLQJ
ZLWKWKHOHJDOV\VWHPDVDZKROHDQGQDUURZLQJP\DQDO\WLFIRFXVDV
,PRYHG WKURXJK VRXUFHV $V VXFK , EHJDQ ZLWK /RXLV:ROFKHU¶V
 FRQFHSWXDOL]DWLRQRIWKHOHJDOV\VWHPDVRQHWKDWSURGXFHG D
³8QLYHUVDO+XPDQ6XIIHULQJ´DQGLQZKLFKVXIIHULQJZDVGLYLGHGLQWR
WKDWZKLFK LV MXVW DQG WKDWZKLFK LV XQMXVW+DYLQJ VLWXDWHG WKRVH
UHDGLQJ WKLV SDSHU LQ ³WKH XOWLPDWH JRDO´ RI RXU OHJDO V\VWHP DQG
FRQVLGHUHG WKHXQLQWHQGHG FRQVHTXHQFHVRIKRZ LW RSHUDWHV , QH[W
FRQVLGHUHG DQDUWLFOHWLWOHG³5DFLVPDQGWKH,QQRFHQFHRI/DZ´E\
3DWULFN )LW]JHUDOG  )LW]JHUDOG  DQDO\]HG WKH:HVWHUQ

OLEHUDO OHJDO V\VWHP LWVHOI DQG FRQVLGHUHG WKH XQLQWHQGHG
UHSURGXFWLRQV RI UDFLVP DQG LQHTXDOLW\ WKURXJK LWV UHOLDQFH RQ
SUHVXSSRVLWLRQV RI HTXDOLW\ DQG LQGLYLGXDOLVP )ROORZLQJ WKLV ,
FRQVLGHUHG KRZWKHOHJDOV\VWHPLWVHOIFRQVWUXFWHG UHOLJLRQZLWKLQLWV
FRQILQHVGUDZLQJRQWKHZULWLQJVRI%HQMDPLQ%HUJHU )LQDOO\
,FRQVLGHUHG WKHLVVXHRIODQGZKLFKZDVDWWKHKHDUWRI.WXQD[DE\
H[DPLQLQJFRQFHSWXDOL]DWLRQVRIRQJRLQJFRORQL]DWLRQDQGKRZODQG
ZDVDW³WKHFUX[´RIWKLVSURFHVV
,Q FRQFOXGLQJ WKLV VHFWLRQ , GUHZ XSRQ WKHVH PRGHV RI
DQDO\VLVDQGXQLILHG WKHPLQWRDVLQJOHSDUDGLJPDWLFPRGHOWKURXJK
ZKLFK ,ZDVDEOH WR HPEDUNXSRQDQDQDO\VLVRI.WXQD[D LWVHOI ,Q
GRLQJVR,UHFRJQL]HG WKHULVNRIIODWWHQLQJWKHGHHSDQGLQVLJKWIXO
ZRUNVRI WKH WKHRULVWV WKDW ,KDYHPHQWLRQHG+RZHYHU ,KRSHG WR
SUHVHUYHWKHHVVHQWLDOTXDOLWLHVRIWKHZRUNVWKDW,GUHZXSRQLQP\
DQDO\WLFDOPRGHOWRIXOO\FDSWXUHZKDWLWLVWR³GRODZ´LQWKHFRQWH[W
RI.WXQD[D
³/DZ'RLQJ´DQGWKH'LYLVLRQRI6RUURZV
,Q KLV DUWLFOH :ROFKHU  SXWV IRUWK D PRGHO RI
³8QLYHUVDO+XPDQ6XIIHULQJ´SLFWXUHGEHORZ

:KLOH:ROFKHUVSRNH LQKLVDUWLFOHDERXW8QLYHUVDO
+XPDQ6XIIHULQJVSHFLILFDOO\UHJDUGLQJ KXPDQULJKWVWKLVPRGHRI
DQDO\VLVKDVEHHQDGDSWHGWRFDVHV FRQFHUQLQJ,QGLJHQRXVLVVXHVLQ
&DQDGD , ZRXOG KHUH OLNH WR IRFXV RQ WKH VXIIHULQJ LGHQWLILHG DV
³5HMHFWHGE\/DZDVD%DVLV IRU/HJDO5HPHGLDWLRQ´ LQ:ROFKHU¶V
 W\SRORJ\:ROFKHU  VDLG WKDW ³>O@DZGRHUVGLYLGH
SHRSOH
VVXIIHULQJLQWRWZRSDUWVVXIIHULQJWKDWLVUHJDUGHGDVVRFLDOO\
DFFHSWDEOH DQG VXIIHULQJ WKDW LV QRW´+H H[SDQGHG RQ WKLV FHQWUDO
WHQHWRIKLVHVVD\E\H[SODLQLQJWKDWRQO\WKRVHZKRVHVXIIHULQJZDV
UHFRJQLVHGE\ODZGRHUVKDYHWKHULJKWWRKDYHWKHLUVXIIHULQJWDNHQ
VHULRXVO\:ROFKHU
,Q FUHDWLQJ WKLV GLVWLQFWLRQ :ROFKHU  ZDV
DQVZHULQJKLVRZQJXLGLQJTXHVWLRQ³ZKDWLVWKHXOWLPDWHWDVNRIWKH
ODZ´7KLVZDVDQLPSRUWDQWFRQFOXVLRQWRFRQVLGHULQWKLVSDSHUDQG
EH\RQGEXWLWDOVRSXWIRUWKWKHTXHVWLRQZKDWLVWKHQH[XVEHWZHHQ
ODZDQGVRFLHW\¶VGRPLQDQWFXOWXUDOQRUPVWKDWFUHDWHG VXFKDGLYLVLRQ
 6HH+DGOH\)ULHGODQG¶V³7UDJLF&KRLFHVDQGWKH'LYLVLRQRI6RUURZV´

RI VXIIHULQJ" ,Q RUGHU WR DQVZHU WKLV TXHVWLRQ , FRQVLGHUHG WKH
³FXOWXUH´RIWKHOHJDOFRPPXQLW\DQGODZLWVHOILQWKHQH[WWZRDUWLFOHV
7KH/LEHUDO/HJDO6\VWHPDQGWKH5HSURGXFWLRQRI5DFLVP
,QKLVDUWLFOH)LW]JHUDOGWROG XVWKDW³>L@QOLEHUDOYLHZVRIWKH
ZRUOGODZLVPDQLIHVWO\LQFRPSDWLEOHZLWKUDFLVP´DQG
WKDW ³>O@DZ LV UDGLFDOO\ VHSDUDWH IURP 
PDWHULDO OLIH
´ 
)LW]JHUDOG  ZHQW RQ WR VD\ WKDW VHOILQWHUHVW LQ D OLEHUDO
V\VWHP RI ODZ PXVW EH FRQVWUDLQHG E\ XQLYHUVDOLVWLF OHJDO DQG
PRWLYDWLRQDOVWUXFWXUHV6HWWLQJDVLGHIRUDPRPHQWWKHOLEHUDOOHJDO
V\VWHPDVDUHSURGXFHURIUDFLVPWKLVDFWRIVLWXDWLQJKLVDUWLFOHZLWKLQ
WKLV SHUFHSWLRQZDV LPSRUWDQW%\GRLQJ VR)LW]JHUDOG  ZDV
SRLQWLQJ RXW D SDUDGR[ ZLWKLQ OLEHUDO OHJDO V\VWHPV WKDW GHVSLWH
GLVFRXUVHVRIXQLYHUVDOLVPHTXDOLW\XQGHUWKHODZDQGHYHQDGLUHFW
LQFRPSDWLELOLW\ZLWKUDFLVPODZFRXOG DQGGLG UHSURGXFHUDFLVP,W
ZDV IRU WKLV UHDVRQ WKDW WKH GLVFRXUVH RI MXGLFLDO GHFLVLRQ PDNHUV
EHFDPH LPSRUWDQWDV LWDOORZHGIRU WKHEUHDNLQJGRZQDQG WHDVLQJ
RXWRIUDFLVP:KLOHVXFKUDFLVPPD\QRWEHLQWHQGHGLWZDVWKHQRI
HYHQ JUHDWHU LPSRUWDQFH WR XQPDVN WKHVH XQLQWHQGHG DQG UDFLVW
FRQVHTXHQFHVRIODZGRLQJ
,QFRQVLGHULQJ³ZKDW´UDFLVPZDVLQOLEHUDODQGOHJDOWHUPV
)LW]JHUDOG FRQFHSWXDOL]HG UDFLVPDVWKH³LQWHQWLRQDO
ZURQJGRLQJ LQIOLFWHG E\ RQH LQGLYLGXDO RQ DQRWKHU´ 7KURXJK KLV
H[DPLQDWLRQ RI WKH %ULWLVK5DFH 5HODWLRQV $FW RI  )LW]JHUDOG
 FRQWHQGHG WKDW³SRVLWLYHODZDFTXLUHVLGHQWLW\E\WDNLQJ
HOHPHQWVRIUDFLVPLQWRLWVHOIDQGVKDSLQJWKHPLQLWVRZQWHUPV´,Q

KLV DQDO\VLV RI DGMXGLFDWLRQV PDGH XQGHU WKDW $FW )LW]JHUDOG
VWDWHG WKDW³>M@XGJHVUHODWHWRWKHRYHUDOORUGHULQJHWKRVRI
FRPPXQLW\LQVXFKXOWLPDWHDQGUHYHDOLQJWHUPVDVZKDWLVµVHQVLEOH¶
DQG µUHDVRQDEOH¶ ZKDW FRQIRUPV WR µWKH ILWQHVV RI WKLQJV¶ DQG WR
µFRPPRQVHQVH¶´ ,WZDVLQWKLVZD\WKDWDXQLYHUVDOLVWLFV\VWHPWKDW
RSHUDWHG RQ WKH IRXQGDWLRQ RI HTXDOLW\ RI WKH LQGLYLGXDO ZDV
FRQVWUDLQHGLQWKHDGMXGLFDWLRQRIGLVSXWHVRQWKHOHJDOFRPPXQLW\¶V
HWKRVRIZKDWFRQIRUPVWRWKH³ILWQHVVRIWKLQJV´
7RSHUKDSVGLOXWH)LW]JHUDOG¶V  DUJXPHQWLQWRDIRUP
VXLWDEOH IRU WKLV SDSHU WKH DGMXGLFDWLRQ RI GLVSXWHV HYHQ ZKHQ
FRQFHUQLQJOHJLVODWLRQZLWKWKHH[SUHVVLQWHUHVWRIFRPEDWLQJUDFLVP
WRRN LQWRLWVHOIUDFLVPLQWKDWGHFLVLRQVZHUHPDGHRQWKHEDVLVRIWKH
SHUFHSWLRQV RI WKH DGMXGLFDWRUV 7KLV KDV WKH HIIHFW DV )LW]JHUDOG
QRWHGRIUHIOHFWLQJWKHFRPPXQLW\RIODZ¶VHYRFDWLRQDQG
UHOLDQFHRQD³UDFLDOO\FRQFHLYHGVRFLHW\DQGQDWLRQ´
&RQVWLWXWLRQDO+RUL]RQV/DZ¶V5HOLJLRQ
,Q WKH FRQWH[W RI ³ODZ¶V UHOLJLRQ´ %HUJHU 
FRQFHSWXDOL]HG ³FRQVWLWXWLRQDO KRUL]RQV´ DV WKH PHDQV E\ZKLFK D
FRQFHSWVXFKDVUHOLJLRQZDV SURFHVVHG)RU%HUJHU WKHVH
PHDQV ZHUH WKH YDOXHV DQG DVVXPSWLRQV RI &DQDGLDQ
FRQVWLWXWLRQDOLVP,QWKLVZD\%HUJHU XQGHUVWRRG ³WKDW
UHOLJLRQQHYHUDSSHDUVWRWKHODZRQLWVRZQFXOWXUDOWHUPVEXWUDWKHU
LVDOZD\VUHQGHUHGWKURXJKWKHOHQVRIWKHFXOWXUHRIWKHFRQVWLWXWLRQDO
UXOHRIODZ´([SDQGLQJXSRQWKLV%HUJHU FRQWHQGHG WKDW
LQ WKLV FXOWXUDOO\ GHILQHG FRQFHSWLRQ RI UHOLJLRQ LW DWWUDFWHG WKH

SURWHFWLRQ RI WKH ODZ XQGHU FHUWDLQ FRQGLWLRQV WKRVH EHLQJ WKDW D
UHOLJLRXVFODLPFRQFHUQVDSULYDWHEHOLHIWKDW LPSDFWVWKHDXWRQRP\
DQGFKRLFHRILQGLYLGXDOV
7KLV DQVZHUV WKH TXHVWLRQ WKDW , SRVHG LQ WKH VHFWLRQ
FRQVLGHULQJ :ROFKHU¶V  8QLYHUVDO +XPDQ 6XIIHULQJ WKHRU\
FRQFHUQLQJ D QH[XV EHWZHHQ ODZ DQG FXOWXUH LQ WKH GLYLVLRQ RI
VXIIHULQJ 7KLV DOVR H[SDQGHG XSRQ VXFK DQ LGHD LQ D XQLTXHO\
&DQDGLDQ DQG UHOLJLRXV FRQWH[W E\ UHODWLQJ ZKDW IRUP RI ODZ¶V
UHOLJLRQ DWWUDFWV OHJDO SURWHFWLRQ LQ WKH FDVH $OEHUWD Y +XWWHULDQ
%UHWKUHQRI:LOVRQ&RORQ\,QGRLQJVR%HUJHU VDLGWKDW
³WKH &RXUW FHPHQWV WKH FHQWUDOLW\ RI FKRLFH LQ WKH ORJLF RI WKH
FRQVWLWXWLRQDOSURWHFWLRQRI UHOLJLRQ´%HUJHU¶VDQDO\VLVRIFXOWXUH¶V
ODZZDVWKXVWZRSURQJHG)LUVWODZSURFHVVHG FRQFHSWVLQFOXGLQJ
UHOLJLRQ WKURXJK WKH YDOXHV DVVXPSWLRQV DQG PHDQLQJ JLYLQJ RI
&DQDGLDQFRQVWLWXWLRQDOLVP6HFRQGDQG LQ OLJKWRI WKHILUVWSURQJ
UHOLJLRXV FODLPV LQ SDUWLFXODU IRFXVHG RQ WKH LQGLYLGXDOLVWLF DQG
DJHQF\RULHQWHGLGHDRIFKRLFHWKDWLIDSHUVRQLVDEOHWRFKRRVHWR
EHOLHYHDQGPDQLIHVWWKDWEHOLHIIUHHGRPRIUHOLJLRQKDVEHHQDIIRUGHG
WRWKDWLQGLYLGXDORUFROOHFWLYHRILQGLYLGXDOV
7KH,PSRUWDQFHRIWKH6HWWOHU&RORQLDO&RQVWUXFWRI/DQG
/DQGKDVORQJEHHQUHFRJQL]HGDVFHQWUDOWRWKHSURFHVVRI
FRORQL]DWLRQ -R\FH *UHHQ DQ ,QGLJHQRXV SROLWLFDO VFLHQWLVW QRWHG
WKDWFRORQL]DWLRQZDV DWZRSDUWSURFHVV,WFRQVLVWHG RIWKHSK\VLFDO
RFFXSDWLRQ RI VRPHRQH HOVH¶V ODQG ZKLOH VLPXOWDQHRXVO\
DSSURSULDWLQJ SROLWLFDO DXWKRULW\ FXOWXUDO VHOIGHWHUPLQDWLRQ DQG

HFRQRPLF FDSDFLW\ *UHHQ  /LNHZLVH LQ DQ HGLWRULDO RQ
6HWWOHU &RORQLDO 6WXGLHV 5RZH DQG 7XFN  H[SODLQHG WKH
VLJQLILFDQFHRIODQGLQUHODWLRQWRFRORQLDOLVPLQVD\LQJWKHIROORZLQJ
/DQG LV DW WKH FUX[ RI WKH UHODWLRQVKLSV EHWZHHQ
,QGLJHQRXV SHRSOHV DQG VHWWOHUV LQ VHWWOHU VRFLHWLHV
2QJRLQJ RFFXSDWLRQ DQG VHWWOHU SXUVXLWV RI ODQG DUH
RIWHQ PDGH QDWXUDO ORJLFDO RU LQYLVLEOH LQ VHWWOHU
VRFLHWLHV6HWWOHUVRFLHWLHVRIWHQUHJDUGODQGRQO\LQWKH
FRQVWUXFWVRISURSHUW\RUQDWXUDOUHVRXUFH,QGLJHQRXV
XQGHUVWDQGLQJVRIODQGSUHGDWHDQGKDYHFRGHYHORSHG
DORQJVLGH DQG LQ VSLWH RI VHWWOHU FRQVWUXFWLRQV RI
SURSHUW\)RU,QGLJHQRXVVRFLHWLHVODQGLVSHRSOHKRRG
UHODWLRQDOFRVPRORJLFDODQGHSLVWHPRORJLFDO/DQGLV
PHPRU\ODQGLVFXUULFXOXPODQGLVODQJXDJH³/DQG´
DOVRUHIHUVWRZDWHUVN\XQGHUJURXQGVHD
7ZR WKLQJV ZHUH DSSDUHQW LQ WKLV FRQFHSWXDOL]DWLRQ RI ODQG )LUVW
WKHUH ZDV D GLVFRQQHFW EHWZHHQ VHWWOHU DQG ,QGLJHQRXV
FRQFHSWXDOL]DWLRQVRIODQG6HFRQGODQGFOHDUO\SHUPHDWHG WKHVHWWOHU
,QGLJHQRXVUHODWLRQVKLS7KRXJKWKLVSDSHUIRFXVHVRQWKHUHOLJLRXV
IUHHGRPDVSHFWRIWKH.WXQD[D GHFLVLRQODQGZDVERWKLQH[WULFDEO\
OLQNHGWRWKHVHWWOHU,QGLJHQRXVUHODWLRQVKLSDQGZDV DQLVVXHEHIRUH
WKH6XSUHPH&RXUWLQWKLVFDVH:KLOHWKH&RXUWVHSDUDWHG WKHLVVXHV
LQWRWZRGLVWLQFWDQDO\VHVWKH\ZHUHLQWHUWZLQHGDQGODQGEHFDPH D
FRQVLGHUDWLRQLQWKHPDNLQJRI DUHOLJLRXVFODLP

$3DUDGLJPWR$QDO\]H.WXQD[D
,QFRPELQLQJWKHDQDO\WLFDOIUDPHZRUNVDERYH,ZDVDJDLQ
FRJQL]DQWRIWKHGDQJHUVRIIODWWHQLQJWKHZRUNGRQHE\VFKRODUVLQ
RUGHUWRFUHDWHDXQLILHGPHDQVRIDQDO\VLVIRUWKLVFDVH,QP\UHYLHZ
RI OLWHUDWXUH , EHJDQ ZLWK :ROFKHU¶V  8QLYHUVDO +XPDQ
6XIIHULQJVXIIHULQJLVGLYLGHGLQWRWKDWZKLFKLVVRFLHWDOO\DFFHSWDEOH
DQGWKDWZKLFKLVQRW)ROORZLQJWKLV,H[DPLQHG)LW]JHUDOG¶V
³,QQRFHQFH RI /DZ´ LQ ZKLFK )LW]JHUDOG  FRQFOXGHG WKDW
DGMXGLFDWRUVSUDFWLFHODZLQDZD\WKDWUHIOHFWHGWKHZD\DGMXGLFDWRUV
WKLQNWKLQJVRXJKWWREHDQGLQGRLQJVRDGRSWHGUDFLVPLQWRODZ¶V
LGHQWLW\ , WKHQ FRQVLGHUHG %HUJHU¶V  FRQVWLWXWLRQDO KRUL]RQ
WKHRU\LQZKLFKUHOLJLRQZDVGHILQHGRQWKHEDVLVRIFXOWXUDOYDOXHV
DVVXPSWLRQVDQGWKHPHDQLQJJLYLQJRI&DQDGLDQFRQVWLWXWLRQDOLVP
)LQDOO\ LQ FRQVLGHULQJ ODQG DQGSURFHVVHVRI FRORQL]DWLRQ , IRXQG
WKDW ODQG LV DW WKH FUX[ RI WKH VHWWOHU,QGLJHQRXV UHODWLRQVKLS DQG
SHUPHDWHGVDLGUHODWLRQVKLS
,Q FRPELQLQJ WKH DERYH , VHHN WR SURYLGHP\VHOI ZLWK D
JXLGLQJTXHVWLRQE\ZKLFK,ZLOODQDO\]H.WXQD[DFRQVLGHULQJWKDW
ODZGLYLGHG VXIIHULQJLQWRWKDWZKLFKLVVRFLDOO\DFFHSWDEOHDQGWKDW
ZKLFK LV QRW ZKDW DUH WKH YDOXHV DVVXPSWLRQV DQG FRQVWLWXWLRQDO
FXOWXUHV WKDW LQIRUPWKH6XSUHPH&RXUW¶VGHFLVLRQ LQ WKLVFDVHDQG
VSHFLILFDOO\ZKDWLPSDFWGRHVWKHVWDWXVRIODQGDVSURSHUW\KDYHRQ
WKH&RXUW¶VGHFLVLRQ"

.WXQD[DY%ULWLVK&ROXPELD$QDO\VLV
,Q DQVZHULQJ WKLV TXHVWLRQ , ILUVW FRQVLGHUHG WKH YDOXHV
DVVXPSWLRQV DQG FRQVWLWXWLRQDO FXOWXUH WKDW LQIRUPHG WKH &RXUW¶V
GHFLVLRQPDNLQJSURFHVV2QWKHEDVLVRIWKLV,PDGH DFRQFOXVLRQDV
WRZKDW³UHOLJLRQ´DQGWKHUHIRUHZKDW³VXIIHULQJ´WKH&RXUWUHDVRQHG
ZDV XQMXVW ,W ZDV DW WKLV SRLQW WKDW , DQDO\]HG VSHFLILFDOO\
FRPPHQWVPDGHE\0ROGDYHU-LQKLV FRQFXUULQJRSLQLRQUHJDUGLQJ
ODQGDQGSURSHUW\
&RQVWLWXWLRQDO9DOXHV0HDQLQJVDQG&XOWXUHV
,Q %HUJHU¶V  DUWLFOH RQ VHFWLRQ  DQDO\]HV KH
FRQVLGHUHG FRPPHQWV PDGH E\ 0F/DFKOLQ &- LQ KHU RSLQLRQ LQ
$OEHUWD Y +XWWHULDQ %UHWKUHQ RI :LOVRQ &RORQ\ :KLOH %HUJHU¶V
 DQDO\VLVZDVPDGHVSHFLILFDOO\LQUHODWLRQWRVHFWLRQDQDO\VHV
, EHOLHYH WKDW WKH FRPPHQW RI0F/DFKOLQ &- VSRNH WR WKH&RXUW¶V
EURDGHU LQWHUSUHWDWLRQDO FXOWXUH %HUJHU  SRLQWHG RXW WKDW
0F/DFKOLQ &- DW SDUDJUDSK  OLVWHG YDULRXV &KDUWHU ³YDOXHV´
DPRQJZKLFKWKHPRVWLPSRUWDQWYDOXHZDVOLEHUW\WKDWRQHFDQPDNH
DFKRLFH7KLVZDVDOVRUHIOHFWHGLQWKHPDMRULW\¶VZULWLQJLQ.WXQD[D
,QDSSO\LQJFDVHODZRQIUHHGRPRIUHOLJLRQWR.WXQD[DWKHPDMRULW\
VWDWHG DW SDUDJUDSK  WKDW DQ DSSOLFDQW PXVW ILUVW GHPRQVWUDWH
VLQFHUHEHOLHI LQD UHOLJLRXVSUDFWLFH DQGVHFRQG WKDW VWDWHFRQGXFW
LQWHUIHUHG ZLWKWKHDSSOLFDQW¶VDELOLW\WREHOLHYHRUPDQLIHVWEHOLHILQ
WKDWSUDFWLFHLQDPDQQHUWKDWZDVQRWWULYLDORULQVXEVWDQWLDO.WXQD[D
Y %ULWLVK &ROXPELD )RUHVWV /DQGV DQG 1DWXUDO 5HVRXUFH
2SHUDWLRQV

,QKROGLQJ WKDW WKH.WXQD[D1DWLRQ¶VFODLPGLGQRW WULJJHU
VHFWLRQD WKHPDMRULW\ZURWH DW SDUDJUDSK WKDW DQ ³REMHFWLYH
DQDO\VLVRIWKHLQWHUIHUHQFHFDXVHGE\WKHLPSXJQHGVWDWHDFWLRQ´PXVW
EH FRQGXFWHG DQG WKDW ³WKH0LQLVWHU¶V GHFLVLRQ GRHV >QRW LQWHUIHUH
ZLWK WKH.WXQD[D¶V DELOLW\ WR EHOLHYH LQ WKH*UL]]O\%HDU 6SLULW RU
PDQLIHVWWKDWEHOLHI@´.WXQD[DY%ULWLVK&ROXPELD)RUHVWV/DQGV
DQG1DWXUDO5HVRXUFH2SHUDWLRQV,QPDNLQJVXFKDQDQDO\VLV
WKH &RXUW ZDV HVVHQWLDOO\ GXSOLFDWLQJ ZKDW LW GLG LQ +XWWHULDQ
%UHWKUHQ,Q.WXQD[D WKHLPSXJQHGVWDWHDFWLRQGLG QRWPDQLIHVWO\
LQWHUIHUHZLWK WKH.WXQD[D1DWLRQ¶V DELOLW\ WR FKRRVH WREHOLHYHRU
PDQLIHVWEHOLHILQWKH*UL]]O\%HDU6SLULW:KDWLW GLG GRKRZHYHU
ZDVPDNHVXFKEHOLHIGHYRLGRIDQ\VXEMHFWLYHPHDQLQJDV0ROGDYHU
-SRLQWHGRXWDWSDUDJUDSK
,IWKH.WXQD[D¶VUHOLJLRXVEHOLHIVLQ*UL]]O\%HDU6SLULW
EHFRPHHQWLUHO\GHYRLGRIUHOLJLRXVVLJQLILFDQFHWKHLU
SUD\HUV FHUHPRQLHV DQG ULWXDOV LQ UHFRJQLWLRQ RI
*UL]]O\%HDU6SLULWZRXOGEHFRPHQRWKLQJPRUHWKDQ
HPSW\ZRUGVDQGKROORZJHVWXUHV7KHUHZRXOGEHQR
UHDVRQIRUWKHPWRFRQWLQXHHQJDJLQJLQWKHVHDFWVDV
WKH\ ZRXOG EH GHYRLG RI DQ\ VSLULWXDO VLJQLILFDQFH
.WXQD[D Y %ULWLVK &ROXPELD )RUHVWV /DQGV DQG
1DWXUDO5HVRXUFH2SHUDWLRQV
7KHGLIIHUHQWRSLQLRQVRIWKHPDMRULW\DQG0ROGDYHU-KLJKOLJKWHGD
FXOWXUDO ULIW LQ WKH &RXUW WKDW FRQFHUQHG WKH OHJDO SURFHVVLQJ DQG
FRQVWUXFWLRQRIUHOLJLRQ:KHUHDVWKHPDMRULW\IRFXVHGVROHO\RQWKH
DJHQF\RILQGLYLGXDOVWREHOLHYHDQGPDQLIHVWEHOLHILQGHWHUPLQLQJLI
DFODLPWULJJHUHGVHFWLRQD0ROGDYHU-FRQVLGHUHGWKHVXEMHFWLYH

H[SHULHQFHVRI WKH LQGLYLGXDOVZKR OLYHG WKLV UHOLJLRQ LQ WKDW LI WKH
*UL]]O\%HDUZDVQRORQJHUSUHVHQWWKHLUEHOLHIVDQGSUDFWLFHVEHFDPH
³GHYRLGRIDQ\VSLULWXDOVLJQLILFDQFH´
/DQGDV3ULYDWH3URSHUW\
7KRXJK,KDG QRZD\WRGHWHUPLQHWKHSHUVRQDOEHOLHIVRIWKH
MXVWLFHVLQWKHPDMRULW\LWPD\DOVR KDYH EHHQ SRVVLEOHWKDWEURDGHU
FXOWXUDOYDOXHVLQIRUPHG WKHLUVHFWLRQDDQDO\VLV$VQRWHGLQWKH
VHFWLRQ RQ WKH LPSRUWDQFH RI ODQG LQ WKLV SDSHU ³>I@RU ,QGLJHQRXV
VRFLHWLHV ODQG LV SHRSOHKRRG UHODWLRQDO FRVPRORJLFDO DQG
HSLVWHPRORJLFDO /DQG LV PHPRU\ ODQG LV FXUULFXOXP ODQG LV
ODQJXDJH´ZKLOHJHQHUDOO\VSHDNLQJVHWWOHUVFRQFHSWXDOLVH ODQGDV
SURSHUW\DQGQDWXUDOUHVRXUFHV5RZHDQG7XFN 7KLVVHWWOHU
FRQFHSWXDOL]DWLRQRI ODQGZDVHYHQIRUHJURXQGHG LQ WKHDQDO\VLV RI
0ROGDYHU- XQGHUWKH'RUp IUDPHZRUN,QFRQVLGHULQJZKHWKHURUQRW
WKH6WDWH¶VLQIULQJHPHQWRIWKH.WXQD[D1DWLRQ¶VIUHHGRPRIUHOLJLRQ
0ROGDYHU-EDODQFHG JUDQWLQJWKH.WXQD[DWKHDELOLW\WRHIIHFWLYHO\
YHWRODQGGHYHORSPHQWVYHUVXVWKHLUUHOLJLRXVEHOLHIV,WZDVQRWWKH
REMHFWLYHRIWKLVSDSHUWRWDNHDQRUPDWLYHVWDQFHUHJDUGLQJWKH 'RUp
DQDO\VLV RI 0ROGDYHU - , LQVWHDG ZLVKHG WR FRQVLGHU ZKDW ZDV
KDSSHQLQJKHUHPRUHEURDGO\
,Q HVVHQFH DW LVVXH KHUH ZDV WKH FRQIOLFWLQJ
FRQFHSWXDOL]DWLRQVRISURSHUW\,QWKHDQDO\VLVRI0ROGDYHU -SULPDF\
ZDVJLYHQWRWKHVHWWOHUFRQFHSWXDOL]DWLRQRIODQGDVSURSHUW\UDWKHU
WKDQ WKDW RI VRPHWKLQJ LQH[WULFDEO\ OLQNHG WR UHOLJLRQ 7KLV ZDV
H[SOLFLWO\MXVWLILHGE\WKHVWDWHPHQWWKDWDYHWRRYHUWKHGHYHORSPHQW

³JLYHVWKH.WXQD[DWKHSRZHUWRH[FOXGHRWKHUVIURPGHYHORSLQJODQG
WKDW WKHSXEOLF LQIDFWRZQV´DWSDUDJUDSK .WXQD[DY%ULWLVK
&ROXPELD)RUHVWV/DQGVDQG 1DWXUDO5HVRXUFH2SHUDWLRQV
,WZDVLPSRUWDQWWRUHPHPEHUDWWKLVSRLQWWKDWGHVSLWHWKHUHEHLQJQR
SURYHQFODLPWKHODQGRQZKLFKWKHGHYHORSPHQWZDVSURSRVHGZDV
XQFHGHGWHUULWRU\7KLVSDSHUPDGH QRGHWHUPLQDWLRQDVWRZKHWKHURU
QRW WKLV IDFW VKRXOG JLYH WKH .WXQD[D DQ HIIHFWLYH YHWR RYHU
GHYHORSPHQWV KRZHYHU WKH FRQFHSWXDOL]DWLRQ E\ 0ROGDYHU - RI
XQFHGHG ODQG DV VRPHWKLQJ WKDW WKH SXEOLF RZQV ZDV FHUWDLQO\
LOOXPLQDWLQJLQFRQVLGHULQJWKHLPSRUWDQFHRIODQGLQWKLVGHFLVLRQ
7KH,QQRFHQW/HJDO6\VWHPDQG8QLYHUVDO+XPDQ6XIIHULQJ
,QKLVDUWLFOH)LW]JHUDOG VWDWHG WKDWDGMXGLFDWRUV
HYRNHDQGUHO\RQD³UDFLDOO\FRQFHLYHGVRFLHW\DQGQDWLRQ´LQPDNLQJ
GHFLVLRQV , WKLQN LQFRQVLGHULQJ WKHZULWLQJRI%HUJHU  WKDW
WKLVFDQEHH[SDQGHGEH\RQG)LW]JHUDOG¶VFRQWH[WXDODQDO\VLV
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